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Prosecution for Sticks, Stones, and Words that Killed Conrad Roy: 
A Look at the Free Speech Fundamentalism Behind Michelle Carter’s 
Conviction 
 
Rebecca Lee Cohen 
 
This Article takes a deep dive into the free speech issues and other anomalies 
surrounding the conviction of Michelle Carter for the suicide death of her boyfriend 
in 2014. I highlight the disparate opposition to Michelle Carter’s conviction and its 
aftermath by comparing such to legislative and policy reform on other issues of 
technology-facilitated abuse in the setting of nonconsensual pornography laws in 
order to reveal the free speech fundamentalism that is really at play here. By using a 
selective and self-serving interpretation of the Constitution, those in power are able to 
prioritize their interests under the guise of Constitutional adherence. In its simplest 
form, the judicial and political consensus on the issue of “coerced suicide,” the legal 
and Constitutional boundary-pushing, and the hierarchy solidified by silencing 
women like Michelle all serve to ensure that White men are not controlled by their 
girlfriends, at least not without a looming fear of criminal prosecution to chill their 
voice. 
In this paper, I will delve into the consistency of Michelle Carter’s involuntary 
manslaughter conviction with the First Amendment in the following ways. In Part I, 
I will lay out the facts and aftermath of the Michelle Carter case with a focus on its 
doctrinal consistency with the First Amendment. In Part II, I will attempt to reveal 
the impetus for Michelle’s conviction and its aftermath by comparing it to the 
obstacles faced by nonconsensual pornography law advocates. In Part III, I will 
analyze Michelle’s conviction under some of the most common free speech objections 
that are absent from the promulgation of Conrad’s Law. In Part IV, I will explain 
how the anomalies that plague the Michelle Carter conviction can be regarded as an 
effort to maintain the status quo. In Part V, I make one final comparison between 
Michelle Carter’s case and another instance of technology-facilitated abuse, and, 




The Commonwealth of Massachusetts gave new meaning to the old saying, 
“sticks and stones may break my bones, but words will never hurt me,” when it 
convicted Michelle Carter for causing the suicide death of her boyfriend, Conrad 
Roy, in 2017. Conrad’s death is a clear tragedy; however, Michelle’s culpability in 
the matter is up for debate, as it is indisputable that her contribution to Conrad’s 
death was limited to words alone. Thus, her conviction begs the questions: Can 
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I. COMMONWEALTH V. CARTER 
 
On July 13, 2014, an officer found the deceased in his truck in a Kmart 
parking lot.1 The medical examiner concluded that the deceased, who was later 
revealed to be eighteen-year-old Conrad Roy, had died after inhaling carbon 
monoxide from a gasoline-powered water pump located in his truck, rendering it a 
suicide.2 However, after reviewing Conrad’s text and Facebook messages with his 
then-girlfriend, seventeen-year-old Michelle Carter, police were inspired to further 
investigate Michelle and Conrad’s relationship.3 This investigation revealed that 
the two had met in 2011 and had been dating at various times since that period, 
including at the time of Conrad’s passing.4 Because they lived in different towns, 
Michelle and Conrad communicated almost exclusively through text and phone 
conversations.5 From these messages, the trial judge found that Michelle was 
[A]ware of the victim’s history of mental illness, and of his previous 
suicide attempt[s], and that much of the communication between the 
defendant and the victim focused on suicide. Specifically, the 
defendant encouraged the victim to kill himself, instructed him as to 
when and how he should kill himself, assuaged his concerns over 
killing himself, and chastised him when he delayed doing so.6 
Upon first sharing his suicidal thoughts with Michelle, who the court found suffered 
from mental health issues of her own, Michelle offered to help Conrad by providing 
mutual support for one another in getting the help they both needed.7 She did this 
consistently until June 2014 when Conrad finally rebuffed her efforts and expressed 
that his mind had been made up regarding his fate.8 After this, Michelle and 
Conrad mutually began researching and planning his suicide.9 Michelle’s 
contribution was limited to words alone.10 
The trial judge harped on a phrase used by Michelle four times in the last 
two days of Conrad’s life saying, “You just [have] to do it.”11 Cell phone records also 
indicated that the couple had two telephone conversations when police thought that 
the victim was in his truck committing suicide.12 Insight into those conversations 
was limited to a conversation between Michelle and an acquaintance, who testified 
that Michelle told her that Conrad exited the truck at one point because he was 
 
1  Commonwealth v. Carter, 52 N.E.3d 1054, 1056 (Mass. 2016).  
2  Id. 
3  Id. at 1057. 
4  Id. 
5  Id. 
6  Id. at 1057–58 (footnotes omitted). 
7  Commonwealth v. Carter, 115 N.E.3d 559, 562–63 (Mass. 2019). 
8  See id. 
9  Id. at 563. 
10  Id. at 570. 
11  See id. at 563-64, 563 nn.4–5. 
12  Id. at 565. 
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scared and called Michelle, who told him to get back in.13 It is believed that Conrad 
died shortly after returning to his vehicle.14  
Based on that evidence, the Commonwealth indicted Michelle and found her 
guilty as a youthful offender for involuntary manslaughter on the claim that she 
wantonly and recklessly caused the death of Conrad through her conduct.15 Her 
guilt was adjudicated during a jury-waived criminal trial held in juvenile court.16 
Michelle’s conviction was later affirmed on appeal, and certiorari was denied by the 
Supreme Court of the United States.17 Among several issues on appeal was whether 
Michelle’s conviction violated the First Amendment.18 
 
A. Whether Michelle Carter’s Conviction Violates Her Right to Free Speech 
 
Michelle’s argument on appeal was that her involuntary manslaughter 
conviction for encouraging suicide effected a content-based restriction on speech 
that is not narrowly tailored enough to survive strict scrutiny, while acknowledging 
the Commonwealth’s compelling interest in preserving human life.19 
The trial judge found no violation of Michelle’s free speech rights from her 
conviction based on “pressuring text messages and phone calls, preying upon well-
known weaknesses, fears, anxieties and promises, that overcame the willpower to 
live of a mentally ill, vulnerable young person, thereby coercing him to commit 
suicide.”20 In other words, her conviction was premised on a conduct-based rather 
than content-based theory; it stemmed from a consistent course of coercive behavior 
rather than her words alone.21 
Similarly, on appeal, the court found that there was no violation of Michelle’s 
First Amendment rights because the court interpreted the statute she was tried 
under, which prohibits conduct causing the death of another, to be “directed at a 
course of conduct, rather than speech, and the conduct it proscribes is not 
necessarily associated with speech.”22 The court went on to state that Michelle could 
not escape liability because words alone were used to carry out the act.23  
 
13  Id. 
14  See id. 
15  See id.; see also Verdict Finding Michelle Carter Guilty, No. 15YO0001NE (Mass. Juv. Ct. June 16, 2017). 
16  Carter, 115 N.E.3d at 562.  
17  Petition for Writ of Certiorari, Carter v. Massachusetts, 140 S. Ct. 910 (2019) (No. 19-62); Carter, 115 
N.E.3d at 561; see also Doha Madani, Michelle Carter, Who Encouraged Boyfriend's Suicide, Appeals to 
Supreme Court, NBC NEWS (July 8, 2019, 6:20 PM), http://www.nbcnews.com/news/us-news/michelle-carter-
who-encouraged-boyfriend-s-suicide-appeals-supreme-court-n1027601. 
18  Carter, 115 N.E.3d at 571. 
19  Id. 
20  Id. at 570. 
21  See Commonwealth v. Carter, 52 N.E.3d 1054, 1064 n.17 (Mass. 2016); see also Criminal Law — Liability 
for Physical Harm — Trial Court Convicts Defendant of Involuntary Manslaughter Based on 
Encouragement of Suicide. — Commonwealth v. Carter, No. 15YOooo1NE (Mass. Juv. Ct. June 16, 2017)., 
131 HARV. L. REV. 918 (2018). 
22  Carter, 115 N.E.3d at 570 (quoting Commonwealth v. Johnson, 21 N.E.3d 937, 945 (Mass. 2014)). 
23  Id. 
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Although Michelle’s argument was that her speech was protected and 
therefore must survive strict scrutiny to be consistent with the Constitution, the 
Supreme Court of Massachusetts instead found that her speech fell into a category 
of unprotected speech, comparing her speech to how numerous crimes can be 
committed verbally that do not intuitively and correctly raise any First Amendment 
concerns.24 
This category of unprotected speech is integral to a course of criminal conduct 
characterized by “a systematic campaign of coercion on which the virtually present 
defendant embarked—captured and preserved through her text messages—that 
targeted the equivocating young victim’s insecurities and acted to subvert his 
willpower in favor of her own.”25 Alternatively, the court entertained the idea that 
even if Michelle’s speech was protected, it was narrowly tailored enough to include 
only the wanton and reckless pressuring of a person to commit suicide when it 
overpowers the person’s will to live, differs in kind and degree from issues of end-of 
life discussions, and does not involve prosecutions of general discussions of 
euthanasia or suicide targeting the idea itself.26 
It is curious, however, that Michelle’s speech was integral to criminal conduct 
when there was none present because suicide is not a crime in Massachusetts.27 
“[T]he Supreme Court has never recognized an exception to the First Amendment 
for speech that is integral to merely harmful conduct, as opposed to illegal 
conduct.”28 Regardless, the court covered its tracks by its aforementioned, 
alternative analysis.29 
 
B. Aftermath of Commonwealth v. Carter 
 
Michelle’s conviction inspired state Senator Barry Finegold and 
Representative Natalie Higgins to propose the bill dubbed “Conrad’s Law” in July 
2019.30 The bill would make it a crime, punishable up to five years, for anyone to 
intentionally coerce or encourage suicide or a suicide attempt.31 This could be done 
either by exercising substantial control over another or by providing the means to 
commit the suicide.32 The impetus for this bill was heightened by the death of 
 
24  Carter, 115 N.E.3d at 570–71. 
25  Carter, 52 N.E.3d at 1064. 
26  Carter, 115 N.E.3d at 572. 
27  See Search Results for: Suicide, 192D GEN. CT. COMMONWEALTH MASS., 
https://malegislature.gov/Laws/Search?searchTerms=suicide (last visited Apr. 21, 2020).  
28  State v. Melchert-Dinkel, 844 N.W.2d 13, 20 (Minn. 2014). 
29  Carter, 115 N.E.3d at 572. 
30  S.B. 2382, 191st Gen. Court (Mass. 2019); David K. Li, “Conrad’s Law,” Inspired by Michelle Carter Case, 
Would Outlaw Coerced Suicide in Massachusetts, NBC NEWS (July 24, 2019, 4:20 PM), 
https://www.nbcnews.com/news/us-news/conrad-s-law-inspired-michelle-carter-case-would-outlaw-coerced-
n1034166. 
31  Li, supra note 30. 
32  Alyssa Vaughn, Under “Conrad’s Law,” Coercing Someone into Suicide Would Be Illegal in Massachusetts, 
BOS. MAG. (July 24, 2019, 11:37 AM), https://www.bostonmagazine.com/news/2019/07/24/conrads-law-
suicide-coercion-michelle-carter/. 
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Alexander Urtula, a Boston College student, who jumped to his death in May 2019, 
allegedly as a result of his girlfriend’s abusive text messages.33 
Inyoung You, Alexander’s girlfriend, was indicted in October 2019 by a 
Suffolk County grand jury for involuntary manslaughter, the same charge for which 
Michelle was convicted.34 The Suffolk District Attorney Rachel Rollins described 
Inyoung as having “complete and total control” over Alexander and, with knowledge 
of his suicidal thoughts, she allegedly encouraged him to take his own life.35  
This case differs from Michelle’s in several aspects. Namely, it is alleged that 
during the final minutes leading up to Alexander’s death, Inyoung made overt and 
genuine attempts to stop Alexander from ending his life.36 This would undermine 
the theory of Michelle’s case, mainly because the trial judge alleged that Michelle’s 
conduct became wanton and reckless the moment that she knew Conrad was ending 
his life but took no steps to stop him.37 
Representative Higgins stated in support of her bill, “[m]anslaughter is not 
the right charge for this behavior. We need to criminalize this behavior, which rises 
above bullying and hurtful words.”38 For many reasons, one being that this behavior 
has already been criminalized, Inyoung’s indictment demonstrates that the 
Commonwealth has no trouble charging a subsequent defendant for largely the 
same crime, which begs the question as to why there are such strong and urgent 
calls for this very specifically-worded bill. This is especially so given the labyrinth of 
selective bullying and cyberbullying laws that are already in place in 
Massachusetts.39 There must be an explanation for this drive other than to 
narrowly tailor the law to be consistent with the First Amendment. This is so 
because the Massachusetts judiciary already upheld the constitutionality of 
Michelle’s conviction on appeal, and the Supreme Court denied certiorari.40 A look 
at the “dogged opposition” to legislative and policy reform on other issues of 
technology-facilitated abuse—namely in the setting of nonconsensual pornography 
law—is informative as to what could really be driving this law.41 
 
 
33  Joey Garrison, Haunting Texts Revealed as Boston College Student Pleads Not Guilty in Boyfriend’s Suicide, 
USA TODAY (Nov. 22, 2019, 1:24 PM), https://www.usatoday.com/story/news/nation/2019/11/22/boston-
college-student-inyoung-you-pleads-not-guilty-boyfriend-alex-urtulas-suicide/4266001002/. 
34  Verdict Finding Michelle Carter Guilty, supra note 15; Tiziana Dearing & Walter Wuthmann, Grand Jury 
Indicts Former Boston College Student for Alleged Role in Boyfriend’s Suicide, WBUR (Oct. 28, 2019), 
https://www.wbur.org/radioboston/2019/10/28/boston-college-student-suicide. 
35  Garrison, supra note 33. 
36  Id. 
37  Commonwealth v. Carter, 115 N.E.3d 559, 565 (Mass. 2019); Verdict Finding Michelle Carter Guilty, supra 
note 15. 
38  Phyllis Hanlon, Second Coerced Suicide Case Adds Urgency to Conrad’s Law Passage, NEW ENG. 
PSYCHOLOGIST (Jan. 5, 2020), https://www.nepsy.com/articles/second-coerced-suicide-case-adds-urgency-to-
conrads-law-passage/. 
39  Massachusetts Laws About Bullying and Cyberbullying, MASS.GOV, https://www.mass.gov/info-
details/massachusetts-law-about-bullying-and-cyberbullying (last visited Feb. 14, 2021). 
40  Carter, 115 N.E.3d at 570, cert. denied, 140 S. Ct. 910 (2020). 
41  MARY ANNE FRANKS, CULT OF THE CONSTITUTION 127 (2019).  
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II. THE FIGHT FOR NONCONSENSUAL PORNOGRAPHY LAWS 
 
A. Defining Nonconsensual Pornography (NCP) 
 
Nonconsensual pornography (NCP), often referred to as revenge porn, is the 
disclosure of sexually explicit photos and videos without the consent of the person 
featured and which serves no legitimate purpose.42 Relevant to this analysis, it is 
found to play a role in intimate partner violence as a method to control survivors of 
abuse from going to authorities, although its scope is much broader.43 The effect of 
dissemination of “[n]onconsensual pornography can cause immediate, devastating 
and in many cases, irreparable harm.”44 Suicide is not uncommon as a result of 
nonconsensual pornography.45 
Although men are also victimized by NCP, women, girls, and minorities are 
affected disproportionately.46 The harms that stem from NCP are not limited to 
individual harms, but exact structural violence by normalizing nonconsensual 
sexual activity against women, girls, and minorities as a way to exact punishment 
on those who step outside the status quo.47 In fact, the victims of NCP are largely 
successful women, while the perpetrators are largely men who intend to “put 
powerful women ‘in their place.’”48 In doing so, such perpetrators are able to 
eliminate and marginalize many of these women from society by creating both 
intangible and tangible barriers to female participation.49 For example, when a 
nonconsensual image of a woman goes viral, that victim is often unable to obtain a 
job, is often fired from her job, and is often broken down in such a way that she no 
longer has a voice.50  
Although technology has elevated this type of abuse, it has been happening 
since the days of print media. For example, Playboy magazine published a photo of 
Marilyn Monroe on its cover without her knowledge or consent.51 Moreover, even in 
technology’s infancy, its use to distribute nonconsensual sexual images of women 
was already normalized. For example, in the 1999 film American Pie, a live stream 
of the bedroom of an exchange student named Nadia was broadcast online without 
 
42  Id. at 128. 
43  Id.  
44  Id. at 187.  
45  Emily Bazelon, Another Sexting Tragedy, SLATE (Apr. 12, 2013, 6:06 PM), https://slate.com/human-
interest/2013/04/audrie-pott-and-rehtaeh-parsons-how-should-the-legal-system-treat-nonconsensual-
sexts.html. 
46  Danielle Keats Citron, Addressing Cyber Harassment: An Overview of Hate Crimes in Cyberspace, 6 CASE 
W. RES. J.L. TECH. & INTERNET 1, 4 (2015); FRANKS, supra note 41, at 128.  
47  FRANKS, supra note 41, at 129. 
48  Id. 
49  Id. 
50  Id. at 128. 
51  Megan C. Hills, How Hugh Hefner Built an Entire Empire Without Marilyn Monroe’s Consent, MARIE 
CLAIRE (Oct. 2, 2017, 3:38 PM), https://www.marieclaire.co.uk/news/celebrity-news/hugh-hefner-marilyn-
monroe-541688; FRANKS, supra note 41, at 129. 
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her knowledge or consent.52 When she begins masturbating in the film, the scene 
shifts, showing almost every male character in the movie “innocently” ogling over 
the immense invasion of her privacy, without an ounce of remorse.53 Such 
nonconsensual use of technology clearly had been normalized by the time this film 
came out, with the aftermath being the same as it is now: Nadia was sent home, or 
punished, for the broadcast rather than being treated like the victim she was.54 
 
B. Comparing Conrad’s Law to Nonconsensual Pornography Law 
 
i. Absence of a Law Clearly Criminalizing the Behavior 
 
Although the practice of NCP has been alive and well for some time, and 
despite two high-profile NCP cases, it was not until about 2013 that there was any 
criminal law that was clearly on-point for prosecuting these cases in all but three 
states.55 In fact, the brave women who sought legal intervention were either 
“mocked” or, in the rare case of sympathetic law enforcement personnel, were told 
that “what happened to them was ‘not against the law.’”56 
Thus, it is curious that they did not give that directive in the cases of Conrad 
Roy or Alexander Urtula. Not only did law enforcement fail to tell the Roy family 
that what happened to their son was not illegal, but they took it upon themselves to 
investigate the events and squeeze what happened to Conrad into the 
Commonwealth’s legal structure.57 This is quite different from dismissing the Roys’ 
claims of foul play, given that what happened to their son was “not against the 
law.”58 
Further, in her promulgation of Conrad’s Law, Representative Higgins 
admitted that Michelle and Inyoung’s behavior was not clearly illegal at that point, 
stating that involuntary manslaughter was not the correct charge for these cases.59 
However, following suit with Michelle’s case, the Suffolk Assistant District Attorney 
continued to pursue the indictment against Inyoung for the suicide of her boyfriend, 




52  AMERICAN PIE (Summit Entertainment 1999). 
53  Id. 
54  Id.; see FRANKS, supra note 41, at 129–30. 
55  FRANKS, supra note 41, at 130. 
56  Id. 
57  Commonwealth v. Carter, 52. N.E.3d 1054, 1061–62 (Mass. 2016) (“We also never have had the occasion to 
consider such an indictment against a defendant on the basis of words alone.”); see also Verdict Finding 
Michelle Carter Guilty, supra note 15. 
58  FRANKS, supra note 41, at 130; Caroline Connolly, Gov. Baker Hopes Legislation Addressing Revenge Porn 
Will Pass in Massachusetts, NBC 10 BOS. (Nov. 1, 2019, 6:58 PM), 
https://www.nbcboston.com/news/local/revenge-porn-bill-in-massachusetts/1959603/. 
59  Hanlon, supra note 38. 
60  Garrison, supra note 33. 
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 ii. Free Speech Objections to NCP Laws 
 
Whereas two high-profile NCP cases did not inspire the type of protective 
legislation necessary to criminalize NCP, it only took one and the beginnings of a 
second similarly high-profile case of “coerced suicide” to inspire the legislature to 
spring into action and pass a law clearly criminalizing the behavior.61  
In contrast, it was not until a victim of NCP herself founded the non-profit, 
Cyber Civil Rights Initiative (CCRI), that she and other similarly motivated 
advocacy groups fought to raise this issue to the level of importance it deserves.62 
Along the way, such groups fought an uphill battle against absolutist free speech 
objections to criminalizing NCP.63  
Among the most common free speech objections to speech-restricting 
legislation is the concern over chilling effects.64 This is the concern that otherwise 
lawful speech will be curbed out of fear that a valid expression will lead to 
prosecution.65  
Thus, given the comparative dearth of free speech objections to Conrad’s Law, 
the chilling effect on women who have sufficient control over their boyfriends 
appears less worrisome than those boyfriends posting naked pictures of their 




In addition, there is absolutely no blame placed on Conrad for his death. 
Nowhere in the court’s opinion did it mention any responsibility for taking his own 
life.67 Although in some cases of NCP the victim is the one who initially takes the 
photo, unlike in cases of coerced suicide in which the victim is always the one who 
ultimately takes his own life, the two are treated vastly different across legal and 
social structures.68 Even today, despite having NCP laws in almost every state, 
these victims are often met with incessant and pervasive victim-blaming.69 Victim-
blaming is a mindset that attributes culpability from the perpetrator of the crime to 
 
61  Id. 
62  FRANKS, supra note 41, at 130. 
63  Id. at 128 (“Despite the devastating impact of these abuses on the speech and privacy rights of vulnerable 
groups, the ACLU has framed such abuses as exercises of free speech and efforts to combat them as 
censorship.”).  
64  Id. at 114. 
65  Id. 
66  S.B. 2382, 191st Gen. Court (Mass. 2019).  
67  Commonwealth v. Carter, 115 N.E.3d 559, 569 (Mass. 2019); Commonwealth v. Carter, 52. N.E.3d 1054, 
1059 (Mass. 2016); Verdict Finding Michelle Carter Guilty, supra note 15. 
68  JANIS WOLAK & DAVID FINKELHOR, SEXTORTION: FINDINGS FROM A SURVEY OF 1,631 VICTIMS 6 (2016), 
http://www.unh.edu/ccrc/pdf/Sextortion_RPT_FNL_rev0803.pdf. 
69  CARRIE GOLDBERG WITH JEANNINE AMBER, NOBODY’S VICTIM: FIGHTING PSYCHOS, STALKERS, PERVS AND 
TROLLS 82–83 (2019). 
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the victim of the crime, assuming that the victim bore at least some responsibility 
for the perpetrator’s misconduct, inviting it by their “actions, words or dress.”70 
For example, in Carrie Goldberg’s book, Nobody’s Victim, she details the 
story of a teenage girl she calls Macie who was coerced into sending a naked photo 
to her then-boyfriend.71 When they broke up, he distributed the photo to all of his 
friends without her consent.72 As soon as Macie found out about the distribution, 
she reported it to on-campus police, who turned it over to the school’s 
administrators.73 Even though Macie told the administrators that her boyfriend was 
the original disseminator of the photo, the vice principal insisted that he could not 
identify who originally shared the image and therefore let him go.74 Thus, instead of 
trying to punish the obvious culprit, the administrators resorted to punishing Macie 
by suspending her from extracurricular activities, eliminating her chance at being 
recruited, and otherwise shaming her for a crime of which she was a victim.75  
In contrast, even though the court found that Conrad was coerced into killing 
himself, like how Macie was coerced into sending the photo, Conrad was held 
blameless for the consequences of his actions while Michelle was criminally charged 
with and convicted of homicide.76 On the other hand, Macie is punished for sending 
the coerced photo, while her boyfriend walks away scot-free.77 The disparate level of 
blame placed on the two victims is cause for question. 
 
iv. Emotional Harm Vindication 
 
A meaningful difference could be drawn between the two events to show that 
one instance results in a suicide every time whereas the other does only in certain 
cases. However, Conrad’s Law not only vindicates those who resort to suicide but 
also vindicates those who attempt suicide.78 Thus, the harm caused by coerced 
suicide could not result in a death at all and, therefore, is limited primarily to 
emotional rather than physical harm. 
In stark contrast to the harm identified by Conrad’s Law, NCP advocates had 
to work vigorously to impress that NCP violates sexual privacy and is not just 
emotionally harmful.79 This is because emotional harm is often not recognized as a 
wholly legitimate harm under the law and is often labeled overbroad, making it 
 
70  How to Avoid Victim Blaming, HARV. L. SCH. HALT, https://orgs.law.harvard.edu/halt/how-to-avoid-victim-
blaming (last visited Feb. 16, 2021); Julia Churchill Schoellkopf, Victim-Blaming: A New Term for an Old 
Trend, LESBIAN GAY BISEXUAL TRANSGENDER QUEER CTR. 2 (2012). 
71  GOLDBERG, supra note 69, at 58–67. 
72  Id. at 58–59. 
73  Id. at 63. 
74  Id. at 63–64. 
75  Id. at 64–65. 
76  Id. at 58–59; Commonwealth v. Carter, 115 N.E.3d 559, 570 (Mass. 2019); Commonwealth v. Carter, 52. 
N.E.3d 1054, 1064 (Mass. 2016); Verdict Finding Michelle Carter Guilty, supra note 15. 
77  GOLDBERG, supra note 69, at 63–64. 
78  S.B. 2382, 191st Gen. Court (Mass. 2019). 
79  FRANKS, supra note 41, at 132.  
2021] Prosecution for Sticks, Stones, and Words 159 
 
vulnerable to a First Amendment challenge.80 Conversely, under Conrad’s Law, an 
attempted suicide, although tragic, is likely to cause exclusively emotional harm. 
Yet, there is no similar obstacle for this charge to overcome. 
 
v. Intent of the Perpetrator 
 
In NCP cases, the disregard for the victim’s well-being and the intent to 
negatively affect these women is often clear; whereas in Michelle’s case, it is not 
entirely clear that she meant to harm Conrad. Michelle suffered from mental health 
issues of her own and had attempted suicide herself.81 She proclaimed her love and 
desire to help Conrad through his struggles, and upon hearing that he wanted to 
end his life, Michelle’s first impulse was to provide him with mental health 
support.82 
When Conrad was steadfast in his desire to end his life, the evidence shows 
that Michelle, albeit wrongly, thought she was still supporting him.83 Although her 
messages later revealed an aspect of regret and an understanding of what the right 
thing to do would have been, with her mens rea and her actus reus so difficult to pin 
down, the immediate impulse to hold her criminally liable for Conrad’s death should 
have instead been met with, not mockery, but at least the same response to earlier 
victims of NCP—that what happened to Conrad was tragic but not illegal.84 
 
III. COMMONPLACE FREE SPEECH OBJECTIONS 
 
In addition to the aforementioned concern over chilling effects that is 
comparatively lacking in the context of Conrad’s Law, there are two other staunch 
speech objections missing from the coerced suicide law’s promulgation: first, counter 




80  Id. at 133. 
81  But see Carter, 115 N.E.3d at 562. 
82  Id.; I LOVE YOU, NOW DIE: THE COMMONWEALTH VS. MICHELLE CARTER, PART II (HBO 2019) [hereinafter I 
LOVE YOU, NOW DIE] (explaining that Michelle texted Conrad, “…[T]he mental hospital would help you. I 
know you don’t think it would but I’m telling you, if you give them a chance, they can save our life,” to 
which he replied, “[I]t doesn’t help. Trust me.”). 
83  Carter, 115 N.E.3d at 550, 563 n.4 (“DEFENDANT: “I think your parents know you're in a really bad place. 
I'm not saying they want you to do it, but I honestly feel like they can except it. They know there's nothing 
they can do, they've tried helping, everyone's tried. But there's a point that comes where there isn't 
anything anyone can do to save you, not even yourself, and you've hit that point and I think your parents 
know you've hit that point. You said you're mom saw a suicide thing on your computer and she didn't say 
anything. I think she knows it's on your mind, and she's prepared for it” 
DEFENDANT: “Everyone will be sad for a while, but they will get over it and move on. They won't be in 
depression I won't let that happen. They know how sad you are and they know that you're doing this to be 
happy, and I think they will understand and accept it. They'll always carry u in their hearts”); see also I 
LOVE YOU, NOW DIE, supra note 82 (“Michelle Carter: ‘Jesus will take care of you babe, you’ll be happy and 
protected in heaven. I just want you to finally be happy, so so happy.’”). 
84  Carter, 115 N.E.3d at 574. 
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A. Counter Speech 
 
Often, speech regulations are objected to on grounds that the best way to 
combat harmful speech is not with regulation but with counter speech.85 The idea of 
counter speech originated in a 1927 concurring opinion by Justice Louis Brandeis in 
which he stated, “[i]f there be time to expose through discussion the falsehood and 
fallacies, to avert the evil by the processes of education, the remedy to be applied is 
more speech, not enforced silence.”86 The evidence shows that Michelle and Conrad 
had a relationship of mutual respect, trust, and even love for one another.87 Thus, 
the opportunity for counter speech by Conrad seems ripe, as their text messages 
revealed numerous occasions where Conrad stopped talking or otherwise stood up to 
Michelle.88 However, it appears the state removes this barrier for Conrad, and those 
similarly situated under Conrad’s Law, by using Michelle’s cited control over him as 
an excuse for the need to use counter speech on Conrad’s behalf. Having sufficient 
control over someone would make sense to debase the effectiveness of counter 
speech; however, victims of other types of technology-facilitated abuse are not given 
such a pass. 
Namely, even in situations involving “sextortion,” a gross type of NCP where 
a perpetrator will extort money or sexual favors from the victim by threatening to 
reveal sexually explicit information about that person, such victims are told to 
combat their sextortionists with counter speech.89 That means that even in 
sextortion cases where the perpetrator “spend[s] months, even years, hunting, 
grooming, and manipulating their targets, forcing them into sexual servitude that 
feels impossible to escape” where “[t]he more victims beg and try to bargain with 
their captors, the more torture these criminals inflict,” counter speech is the 
answer.90 But up against a seventeen-year-old peer who you love and trust, the 
potential for counter speech is out of the question.91 
 
85  See NADINE STROSSEN, HATE: WHY WE SHOULD RESIST IT WITH FREE SPEECH, NOT CENSORSHIP 9 (2018). 
86  Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring). 
87  Jesse Barron, The Girl from Plainville, ESQUIRE (Aug. 23, 2017), https://www.esquire.com/news-
politics/a57125/michelle-carter-trial/ (discussing how Conrad texted Michelle, “[w]e should be like Romeo 
and Juliet” and his suicide note addressed to Michelle read, “[o]ur songs, listen to them and remember 
me.”).  
88  Id. (discussing how Conrad told Michelle he was moving to California, and when she replied she was 
coming, he made it clear that he meant alone). See generally I LOVE YOU, NOW DIE, supra note 82 at 30:00–
35:00 (showing how Conrad would respond to texts from Michelle that he deemed strange by questioning 
her and otherwise refusing to validate the communications with which he did not agree). 
89  JANIS WOLAK & DAVID FINKELHOR, SEXTORTION: FINDINGS FROM A SURVEY OF 1,631 VICTIMS 6 (2016), 
http://www.unh.edu/ccrc/pdf/Sextortion_RPT_FNL_rev0803.pdf; see also Emily Dreyfuss, Jeff Bezos Aside, 
Sextortion is Way Underreported, WIRED (Feb. 8, 2019, 7:52 PM), https://www.wired.com/story/jeff-bezos-
sextortion-allegation/ (explaining how Bezos was hailed by many for his courage in combatting sextortion 
threats with counter speech, especially by experts praising his handling of the situation, “calling it a 
‘textbook’ example of how best to respond to extortion”). 
90  GOLDBERG, supra note 69, at 189.  
91  Commonwealth v. Carter, 115 N.E.3d 559, 570 (Mass. 2019); Commonwealth v. Carter, 52 N.E.3d 1054, 
1064 n.17 (Mass. 2016) (explaining that the Michelle’s pressuring text messages and phone calls overcame 
the willpower to live of a mentally ill, vulnerable young person even though Michelle struggled with her 
own mental health and was one-year younger than Conrad.) 
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B. If You Can’t Take the Heat, Get off the Platform  
 
Maybe it is too difficult for victims of coerced suicide to use counter speech to 
fight back against their perpetrators; however, in addition to counter speech 
directives, other victims of cyber harassment are made to understand that “the only 
real way to avoid being contacted by strangers (which opens the door to 
harassment), is to make your account private . . . .”92 Of course, this idea is 
loathsome in that it is “akin to the idea that to be safe from rape, a woman should 
not walk home alone at night.”93 
Regardless, still missing from the free speech objections that are given to the 
lawmakers behind coerced suicide laws is the directive to instead just “block and 
delete” abusers.94 In contrast to many other situations where the block-and-delete 
strategy is wholly ineffective or ignorant to the realities of abuse and internet use, 
Michelle and Conrad lived in different towns and barely saw each other, 
communicating almost exclusively through their cell phones.95 Thus, even if 
Michelle was dogmatic enough to overcome Conrad’s will to live, according to block-
and-deletists, all that Conrad had to do was block her phone number to stop the 
abuse. In fact, this method proved effective as Conrad did ignore and stand up to 
Michelle on various occasions, without Michelle’s so-called endeavor to control him 
escalating in response or migrating to another platform.96 Such findings seem to 
debase the court’s theory that Conrad was overwhelmingly governed by her. 
 
IV. FREE SPEECH FUNDAMENTALISM 
 
Given the colossal gap in treatment between victims of NCP and would-be 
victims of Conrad’s Law, Mary Anne Franks brilliantly reveals what is going on 
here in her award-winning book, The Cult of the Constitution.97 That is, Michelle’s 
conviction and its aftermath exemplifies the use of the First Amendment of the 
Constitution to maintain a certain narrative. Franks calls this practice the “Cult of 
Free Speech” or “free speech fundamentalism.”98 Franks also authored the first 
model criminal statute criminalizing NCP and worked with state and federal 
legislation to do the same.99 
 
92  Caroline Sinders, That Time the Internet Sent a SWAT Team to My Mom’s House, NARRATIVELY (July 17, 
2015), https://narratively.com/that-time-the-internet-sent-a-swat-team-to-my-moms-house/. 
93  Id. 
94  GOLDBERG, supra note 69, at 31.  
95  Carter, 52 N.E.3d at 1057. 
96  See generally I LOVE YOU, NOW DIE, supra note 82 (explaining that when Michelle did not get a response to 
text messages, she would just continue texting that person to get a response, thereby showing that if 
Michelle’s number was blocked, all communications with Michelle would be cut off); id. (“Conrad was 
alternately kind of mean to her, kind of sweet to her, kind of negging her for most of the relationship.”); 
supra note 88. 
97  See generally FRANKS, supra note 41. 
98  Id. at 16–17, 111. 
99  CCRI Board of Directors, CYBER C.R. INITIATIVE, https://www.cybercivilrights.org/ccri-board/ (last visited 
June 9, 2021). 
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A. What is Free Speech Fundamentalism? 
 
Similar to other cults, free speech fundamentalism is marked by “selective 
and self-serving interpretations of sacred texts, an unfounded sense of persecution, 
and a belief in natural hierarchies.”100 The worshipped text here is the Constitution, 
and its adherence is marked by “read[ing] passages from the Constitution in 
isolation and out of context, believ[ing] themselves and their values to be constantly 
under attack, and rational[izing] extreme inequality as the product of natural 
competition.”101 Such a practice simultaneously requires “that the interests of white 
men take priority over those of all others.”102 This “allows Americans to downplay 
and disavow the role of white male supremacy in America’s past and present.”103  
Franks explains how white men have enjoyed a near-monopoly on the use 
and interpretation of the Constitution since the inception of the United States, a 
norm in which knowing and unknowing members on both ends of the political 
spectrum are beholden.104 As a result, the First Amendment is interpreted 
primarily to protect the interests of white men, while many adherents are blind to 
the interests of whom they are prioritizing.105 This would explain Representative 
Higgin’s comment in promulgating Conrad’s Law, that “[w]e need to criminalize this 
behavior, which rise above bullying and hurtful words.”106 Bullying and hurtful 
words, which can rise to the level of hate speech, are consistently and undoubtedly 
interpreted as protected speech under the Constitution, whereas coerced suicide—as 
evidenced by Michelle’s conviction and its aftermath—is not.107 The obvious and 
significant difference between these two categories of speech is that victims of hate 
speech and bullying are primarily women, girls, and minorities, while victims of 





100  FRANKS, supra note 41, at 7.  
101  Id. 
102  Id. at 6. 
103  Id. at 7. 
104  Id. at 10–11 (“The observation that both conservatives and liberals are susceptible to constitutional 
fundamentalism is not meant to suggest that there are no real differences in constitutional approaches or 
priorities. . . . This kind of conservatism transcends political affiliation. Instead of focusing on the objective 
reality of white male supremacy, both conservative and liberal constitutional fundamentalists focus on 
white men’s subjective feelings of persecution.”). 
105  Id. at 11 (“This phenomenon is particularly pronounced with regard to First and Second Amendment 
rights.”). 
106  Hanlon, supra note 38. 
107  See Carter v. Commonwealth, 115 N.E.3d 559, 570 (Mass. 2019), petition for cert. filed (U.S. July 8, 2019) 
(No. 19-62); see also JEREMY WALDRON, THE HARM IN HATE SPEECH 3, 6, 11–12, 16 (2012); Victims of Hate 
Speech, CHILD TRENDS (Dec. 27, 2018), https://www.childtrends.org/indicators/victims-of-hate-speech; Tom 
Head, 6 Major U.S. Supreme Court Hate Speech Cases, THOUGHTCO., https://www.thoughtco.com/hate-
speech-cases-721215 (last updated July 18, 2019). 
108  See WALDRON, supra note 104; CHILD TRENDS, supra note 104; Head, supra note 104. 
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B. A Closer Look at the Fundamentalism Behind Conrad’s Law 
 
Such an impetus for protecting white male interests explains nearly all of the 
anomalies that I identify in Part II and III of this Article.109 The judicial and 
political consensus on the issue of coerced suicide, the legal and Constitutional 
boundary-pushing, and the hierarchy solidified by silencing women—like Michelle—
all serve to ensure that white men are not controlled by their girlfriends, at least 
not without a looming fear of criminal prosecution to chill their voice. There has 
been no such similar spring to action to protect minorities, girls, or women—at least 
not without facing staunch opposition at every step—as is evidenced by the “dogged 
opposition” under the guise of Constitutional adherence to the rise of NCP laws.110 
Thus, the path to salvation for white men like Conrad Roy is paved and pretty, 
while all others must put up a fight in order to enjoy the same level of safety under 
the law. 
Further explaining this differential treatment, Conrad’s Law exemplifies 
another theme among free speech fundamentalists—the practice of so-called victim-
claiming.111 Franks identifies victim-claiming as “a reversal technique that puts the 
powerful in the space of the vulnerable, the abuser in the space of the abused.”112 
This practice is consistent with Biblical texts that often characterize men, although 
blessed by God, named the father of humanity, or the strongest man in the world, as 
vulnerable to belittlement into nothingness at the hands of a woman without 
similarly domineering powers.113 
Such an ideology could explain why the court painted Conrad as weak and in 
need of protection, and why in the cases of both Inyoung and Michelle, the 
criminality of their behavior was a result of the complete and total control they had 
over their boyfriends.114 Michelle’s psychiatrist, Dr. Peter Breggin, who supplied 
expert testimony in her case, stated in an interview explaining the verdict,  
Men are terrified of women. We all struggle with that . . . . There’s a 
long history of witches in our culture. And who are witches? Witches 
are often strong, loving women who treated people . . . and we have 
vilified women in many roles throughout history. There’s in many men 
a fear that women can control them.115 
 
109  See supra Parts II–III. 
110  FRANKS, supra note 41, at 185–89. 
111  Id. at xii–xiii. 
112  Id. at xiii. 
113  Id. 
114  Reis Thebault, She Had ‘Total Control’ of Her Boyfriend, Prosecutors Say. Now She’s Charged in His 
Suicide, WASH. POST (Oct. 29, 2019, 6:21 AM), https://www.washingtonpost.com/nation/2019/10/28/inyoung-
you-alexander-urtula-manslaughter-suicide/; see also S.B. 2382, 191st Gen. Court (Mass. 2019) (rendering 
total and complete control over another an element of the crime). 
115  I LOVE YOU, NOW DIE, supra note 82 at 48:40 (HBO 2019) (emphasis added); see also Mary Anne Franks, 
Witch Hunts: Free Speech, #MeToo, and the Fear of Women’s Words, 2019 U. CHI. LEGAL F. 123, 124 (2019) 
(“It points towards the historical attempts to suppress women’s speech, exemplified not only by witch hunts, 
but also by a wide range of legal, political, and cultural deprivations.”).  
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In fact, the existence of such a pervasive effort to silence women as a result of fear is 
validated in Justice Brandeis’s concurring opinion. “Fear of serious injury cannot 
alone justify suppression of free speech and assembly. Men feared witches and 
burnt women. It is the function of speech to free men from the bondage of irrational 
fears.”116  
Consistent with this narrative, the court seriously overplays Michelle’s power 
and influence in the situation. Although the court found that Michelle had total and 
complete control over Conrad, having this type of power over someone is not illegal 
unless it is used to cause another to do something that they otherwise would not.117 
Thus, it is curious how the court found that Michelle’s control over Conrad was 
illegal in that it caused his death when Conrad was suffering from suicidal thoughts 
and tendencies before he ever even met Michelle.118 Namely, in 2011, the year 
before the pair met, Conrad expressed to his parents that he was experiencing 
suicidal thoughts, and as a result he began receiving treatment.119  
Likewise, it was not Michelle’s idea to end Conrad’s life but his own.120 The 
court found that, starting in October 2012, Conrad attempted suicide by “overdosing 
on over-the-counter medication, drowning, water poisoning, and suffocation,” during 
which time Michelle urged Conrad to get help rather than end his life.121 It was not 
until June 2014 that Michelle abandoned this role and started supporting Conrad in 
his endeavor to end his life, a plot which it appears she agreed to after Conrad 
convinced her that there was no other option for him.122 Namely, just two weeks 
before Conrad’s death, Conrad texted Michelle out of the blue saying, “[T]here’s 
 
116  Whitney v. California, 274 U.S. 357, 376 (1927) (Brandeis, J., concurring); see also Franks, supra note 115, 
at 124.  
117  See Sorrells v. United States, 287 U.S. 435, 451 (1932) (explaining the doctrine of entrapment); see also 
Sexual Assault, RAINN, https://www.rainn.org/articles/sexual-assault (last visited Feb. 5, 2021) (“Force 
doesn’t always refer to physical pressure. Perpetrators may use emotional coercion, psychological force, or 
manipulation to coerce a victim into non-consensual sex.”).  
118  See Commonwealth v. Carter, 115 N.E.3d 559, 562 (Mass. 2019) (explaining how Michelle and Conrad met 
in 2012); Verdict Finding Michelle Carter Guilty, supra note 15; see also I LOVE YOU, NOW DIE, supra note 
82 (featuring Conrad’s father explaining how him and his wife took Conrad to several doctors and 
psychiatrists after Conrad shared with them that his mental health was spiraling). 
119  Commonwealth v. Carter, 52 N.E.3d 1054, 1056 (Mass. 2016); see also I LOVE YOU, NOW DIE, supra note 81 
(featuring Conrad’s father explaining how him and his wife took Conrad to several doctors and psychiatrists 
after Conrad shared with them that his mental health was spiraling). 
120  I LOVE YOU, NOW DIE, supra note 82 (explaining how Conrad told Michelle he wanted to kill himself and 
asked for her help in doing so and how Conrad texted Michelle toward the end of his life saying, “the only 
way id hate you is if you told people about this. U hear me?” to which she responds that she will not).  
121  Carter, 115 N.E.3d at 562.  
122  See id. at 562–63 (“At first, the defendant urged the victim to seek professional help for his mental illness. 
Indeed, in early June 2014, the defendant, who was planning to go to McLean Hospital for treatment of an 
eating disorder, asked the victim to join her, saying that the professionals there could help him with his 
depression and that they could mutually support each other. The victim rebuffed these efforts, and the 
tenor of their communications changed. As the victim continued researching suicide methods and sharing 
his findings with the defendant, the defendant helped plan how, where, and when he would do so, and 
downplayed his fears about how his suicide would affect his family.”); see also I LOVE YOU, NOW DIE, supra 
note 82 (displaying a texting conversation between Michelle and Conrad in early June 2014 where Michelle 
sent “the mental hospital would help you. I know you don’t think it would but I’m telling you, if you give 
them a chance, they can save your life,” to which Conrad replied, “it doesn’t help. Trust me.”).  
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nothing anyone can do for me that’s gonna make me wanna live. It’s very bad to 
hear, but I want to let you know that. Truthfully.”123 
When Conrad’s final suicide attempt was working and he became scared, he 
did not call his mom, who was aware of his mental health issues, nor law 
enforcement, but he instead called Michelle, who he likely knew would tell him to 
get back in the truck.124 Not only did he not block and delete Michelle, but he called 
her in his most critical moment, likely seeking the specific instruction that he could 
only get from her. 
Although a tragically struggling young person, it is not accurate to 
characterize Conrad as a man whom Michelle had “subvert[ed] his willpower in 
favor of her own.”125 To do so is a clear adherence to the narrative of victim claiming 
and the irrational fear of female control that delineates free speech 
fundamentalism.126 
 
V. ONE FINAL COMPARISON  
 
On July 17, 2014, four days after Conrad’s body was found, a fourteen-year-
old girl named Kacie Palm committed suicide in East Taunton, Massachusetts, just 
twenty minutes away from Conrad’s hometown.127 In Kacie’s suicide note to her 
parents, she wrote that she was being bullied and harassed online as a result of a 
naked photo that she sent to a named teenage boy who posted the photo on 
Facebook.128 The note instructed her parents to find this specific teenage boy by 
logging onto the site.129 Although reports indicate that there was an investigation 
as to how the photo was posted on the social networking site, there was never any 
action taken against this identified perpetrator nor was Kacie’s final wish to hold 
this person responsible vindicated.130  
One year later, Kacie’s death prompted Representative Alan Silvia to file 
legislation stating that anyone “intending to cause substantial emotional distress or 
humiliation by means of an electronic communication device, and without consent of 
the other person, electronically distributes’ nudity or a sexual act can be punished 
with a $1,000 fine or at least a year in prison or both,” with special rules governing 
juveniles.131 There are many differences between this proposed NCP law and 
 
123  I LOVE YOU, NOW DIE, supra note 82. 
124  See Carter, 52 N.E.3d at 1059; I LOVE YOU, NOW DIE, supra note 82. 
125  Contra Carter, 52 N.E.3d at 1064. 
126  See FRANKS, supra note 41 at 7, 11.  
127  See Carter, 52 N.E.3d at 1056; Maria Papadopoulos, Family Suspects Cyberbullying Led Teen to Commit 
Suicide, WCVB5, https://www.wcvb.com/article/family-suspects-cyberbullying-led-teen-to-commit-
suicide/8205323 (last updated July 23, 2014, 1:20 PM). 
128  See id.  
129  See id. 
130  Gintautas Dumcius, Fall River Representative Calls for Criminalizing ‘Revenge Porn,’ BOS. GLOBE (June 3, 
2015, 8:51 PM), https://www.bostonglobe.com/metro/2015/06/03/fall-river-representative-calls-for-
criminalizing-revenge-porn/YqxfUrsn0567McrN7AstUO/story.html. 
131  See id. 
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Conrad’s Law; the latter law would provide for more liberal prosecutions and 
lengthier punishments.132 Even so, it has been almost six years since Kacie’s death 
and still, there is no law in Massachusetts clearly criminalizing nonconsensual 
pornography. This is not due to a lack of harm that NCP causes nor a dearth of 
cases in the state, but a clear case of free speech fundamentalism and the 
prioritization of white male interests under the guise of free speech objections. 
Conrad’s assailant received a criminal homicide conviction that was upheld 
on appeal and denied certiorari by the Supreme Court of the United States, followed 
by promulgation of a specific law clearly criminalizing the behavior to ensure that 
what happened to Conrad never happens again.133 Whereas Kacie Palm’s assailant 
was never investigated, arrested, indicted, or punished in any sense. Her parents 





The disparate treatment of women, girls, and minorities in our society is 
pervasive, lamentable, and wrong. The only way to resolve this under the law is to 
unveil the free speech and other fundamentalism at play in order to detect their 
influence. The blindness to such a force of control is our first mistake. The second is 
allowing the norm to persist. 
Our world has undergone tremendous changes and moves towards equality, 
notably the #MeToo movement and the rise of NCP laws outside of 
Massachusetts.135 However, in adherence with the “Cult of the Constitution” that 
Mary Anne Franks identifies, there is backlash to such growth.136 As a result, we 
must be prepared not only to view political, socioeconomic, and legal norms through 
the lens that Mary Anne Franks explains, but also to fight with knowledge that the 
threat looms: all interests are not protected on an equal basis, so suspicion must 
surround our worldview as to what is really at play. 
 
132  See S.B. 2382, 191st Gen. Court (Mass. 2019). 
133  See, e.g., id. 
134  See State Revenge Porn Laws, FINDLAW, https://www.findlaw.com/criminal/criminal-charges/revenge-porn-
laws-by-state.html (last updated Jan. 13, 2020). 
135  Id. 
136  See FRANKS, supra note 41, at 90–91.  
